COMMENTS TO THE FIRST DRAFT OF THE ACTION PLAN FOR CHAPTER 23 GIVEN BY THE FOLLOWING ORGANIZATIONS:
· WORKING GROUP OF THE NATIONAL CONVENT ON EU FOR CHAPTER 23
· HIGH JUDICIAL COUNCIL
· STATE PROSECUTORIAL COUNCIL
· BAR ASSOCIATION OF SERBIA

	[bookmark: _GoBack]COMMENT
	ACCEPTED / NOT ACCEPTED
	REASONING

	GENERAL CONCLUSIONS AND RECOMMENDATIONS FROM THE NCEU SESSION ON CHAPTER 23 HELD ON 20 FEBRUARY 2019.     (pp 1 and 2)

	Stipulate with maximum precision activities related to the prescribed procedures for amendments to the Constitution and laws
	Accepted 
	The activity 1.1.1.1. is specified precisely through the steps which are in compliance with the regular procedure for amendments to the Constitution (Article 203 of the Constitution of the RS and Art. 142-149 of the Rules of Procedure of the NARS). There are 11 steps stipulated which serve the purpose of fulfilling this key activity. 
As for impact indicators, one indicator was proposed:  The Act on the amendment of the Constitution is promulgated“. 
With regard to the activity 1.1.1.2., working steps on harmonization of a set of judicial laws, preparation of working texts and draft laws have also been specified. 

	Harmonize the activities and impact indicators
	Accepted
	Impact indicators were fully revised at activity level. Further work on precise stipulations is still needed.

	Create  and/or amend the existing activities so that they correspond to the transitional benchmark 
	Accepted
	Activities were fully revised and the non-compliances eliminated (e.g. 1.1.2: six new activities were added to the recommendation  (from 1.1.2.1. thru 1.1.2.6.), because the current two did not correspond to the recommendation and the transitional benchmark

	Activity stakeholders must be clearly and precisely stipulated 
	Accepted
	Activity stakeholders were fully revised and corrected where appropriate (e.g. 1.4.1.1.)

	Inform the NCEU Working Group on general timeframe and further activities for a review of  the Action Plan 
	Accepted
	The Ministry of Justice shall advise the plan for a review of the AP23 and  development of a new 2019-2024 National Judicial Development Strategy, which processes are conducted in parallel

	Prepare an analysis explaining why the planned obligations have not been fulfilled and the reasons leading to such an outcome 
	Accepted

	An overview of the current situation was broadened in the introduction to the AP23 and clear explanations were given on what has been done. 
e.g.: an overview of the work performed by the Commission for the implementation of the NJRS and the working group for analysis of the constitutional framework was presented. Namely, a comparative analysis of the document of this working group and constitutional amendments was prepared and it would be reflected in the introductory part. The same is valid of the analysis on the position, status and work of the JA.

	The Ministry of Justice shall make public all analyses it refers to when advocating for certain solutions 
	Accepted 
	Together with a revised text of the AP23, a list of analyses, strategies, plans, guidelines, programmes, recommendations, opinions... used as sources of reference information in the text of the AP23  shall be made public. 

	Invite the CSOs to send their comments to the new version of the revised AP23 
	Accepted
	The invitation for comments shall be submitted to the CSOs, and to all government bodies and institutions engaged in the implementation of the AP23, and as mentioned at the meeting with the Head of the Negotiating Team, Tanja Mišćević, after receiving comments of the EC on the revised text, the CSOs shall be invited again to submit their comments to the new version.

	SPECIAL CONCLUSIONS AND RECOMMENDATIONS REFERRING TO THE AP23 PART – THE JUDICIARY (pp. 2 and 3)

	The activities referring to amendments to the Constitution cannot be deleted, because they have not been implemented. This refers, in particular, to the obligation to form a working group for drafting of the text, after the decision of the NARS to proceed to amendments to the Constitution, the mandatory public hearing on the draft text and sending the text to the VC. The activity should be kept in its original form and additionally made more specific.  
	Partially accepted
	The Activity 1.1.1.1. was made specific  through the steps  stipulated in compliance with the regular procedure for amending the Constitution (Article  203 of the Constitution of the RS  and Art. 142-149 of the Rules of Procedure of the NARS ), for the purpose of complying with the procedure. There are 11 steps mentioned which serve the purpose of complying with this key activity, that also includes mandatory organizing of public hearings. 
As regards establishing of a working group, the Committee Chair is entitled, in accordance with Article 44 of the Rules of Procedure of the NARS to „form a separate working group, for the purpose of performing activities for the needs of the Committee“ and „the working group cannot act on its own, unless otherwise decided by the competent Committee“. Therefore, the decision whether to form a working group lies on the Chair and on the Committee.

	The final draft for amendments to the Constitution, Constitutional Act, as well as the accompanying seven judicial laws should be sent to the VC and other advisory bodies of the CoE.
	Partially accepted in the part referring to the set of judicial laws.
	Until present, on two occasions Serbia received the opinion of the VC on text of the Constitution i.e. on the act on amendments to the Constitution. Therefore, when drafting the act on amendments to the Constitution and the Constitutional Act, the following already received opinions should be consulted:
*CDL-AD(2018)011-e dated 25 June 2018
- Opinion on draft Amendments to the Constitutional Provisions on the Judiciary, adopted by the VC at its 115th Plenary Session (Venice, 22-23 June 2018)
* CDL-AD(2007)004 dated 19 March 2007
- Opinion on the Constitution of the RS adopted by the VC at its 70th plenary session (Venice, 17-18 March 2007) 
The following steps were envisaged for the set of the judicial laws: “submission of draft judicial laws to the Venice Commission for its opinion”, and “further alignment of draft judicial laws with the opinion of the Venice Commission”.
There is no obligation to submit the Acts of the RS for opinion  to other advisory bodies of the CoE.

	Make a clear distinction between the activities related to ethical and disciplinary accountability of members of the judiciary, respectively  
	Accepted
	The activities were separated within the recommendation 1.2.2., through the activities from 1.2.2.3. thru 1.2.2.17.

	Decide on a clear direction regarding a shift of budgetary powers from the Ministry of Justice to the judicial councils
	Considered
	The activities 1.1.3.3.and 1.1.3.4. and the activity  1.2.1.14. regarding the delineation of powers  between these bodies (HJC, SPC and the Ministry of Justice) are intended towards a clear delineation of powers  and are in accordance with the ruling of the Constitutional Court 

	Apply a more devoted approach  to the section of the AP related to War Crimes, since a number of activities which had been deleted were not realistically or adequately fulfilled and should not be deleted and do not correspond to the transitional benchmarks.
	Accepted

	All activities under the section War Crimes were reviewed in full and corrected accordingly.

	GENERAL COMMENTS BY MEMBERS OF THE WORKING GROUP (pp.4-16)

	AWC
	· Short times for the implementation; these should be corrected to enable a realistic and high-quality performance of activities and true participation of all activity stakeholders; times for completion should be extended and put in a realistic timeframe;
· an overview of the current situation: it is necessary to identify key problems within the judiciary and causes of such problems, and define priorities accordingly; to rank activities according to priorities and envisage its implementation in stages and in a harmonized manner ; 
· activity stakeholders not clearly defined
· no section on the budget
· check the impact indicators and whether they correspond to transitional  benchmark 
· some activities were deleted (especially in the War Crimes section) while no new activities were envisaged
· prepare a plan and a timeframe for public hearings on the revision of the AP23


	Judicial Research Centre (CEPRIS)
	

	Judges’ Association of Serbia
	

	Lawyers’ Committee for Human Rights (YUCOM)
	

	Transparency Serbia
	

	Association of Public Prosecutors and Deputy Public Prosecutors of Serbia
	

	THE JUDICIARY

	INDEPENDENCE

	AUTONOMOUS WOMEN’S CENTRE (p.17)

	COMMENT
	ACCEPTED / NOT ACCEPTED
	REASONING

	1. No indicators on  essential change achieved have been established, but the indicators  (same as in the preceding AP) consist of listing quantitative/numeric indicators (e.g. number of elaborated reports or number of trainings conducted)
	Considered  
	An impact indicator should be measurable and expressed in numbers, percentages. Such an approach is in line with the comments made by YUCOM or by JAS that did suggest that the indicators should be expressed quantitatively, as much as possible (e.g. number of training participants), and not at a general level (e.g. mechanism established) that is impossible to measure and evaluate. Such an approach was accepted, although there was still room and a need to improve the impact indicators. 

	2. Capacity building consists only of the number of educational trainings held
	Considered 
	The number of educational trainings is only one of the segments – impact indicators for an overall capacity building in the entire AP23. See comment under 1. 

	3. Cooperation and public information activities (1.1.1.6) have been reduced to the number of events held, which illustrates only partially, but not essentially an openness  to cooperation with the CSOs 
	Considered 
	Within the recommendation under 1.1.6. there are four activities envisaged that contribute to establishing, maintaining and promoting of cooperation with representatives of the Civil Society, in order to achieve the transitional benchmark  of  the existence of a „ true and a systemic dialogue with civil society”.

	JUDGES’ ASSOCIATION OF SERBIA (p.18)

	COMMENT
	ACCEPTED / NOT ACCEPTED
	REASONING 

	1. The current AP23 has been breached several times:
· The legal analysis by the working group of the Commission for the implementation of the NJRS (to which the AP actually refers to) dating back to 2014 has been “disregarded” and ”hidden from the public eye” 
· No working group for drafting of the amendments was established, but the procedure for the preparation of constitutional amendments was conducted by the Ministry of Justice, through a procedure which was informal, and as a body which was not competent for this (but the Government, for example)
· No amendments to the Constitution were initiated in the NARS until 30 November 2018
	Statements considered 
	There is a detailed explanation presented in the introductory part on the analysis prepared by the Commission’s working group. In addition, once it had been finalized, the analysis was made available at the website of the Ministry of Justice and of the Supreme Court of Cassation, from where it has never been removed. During the revision procedure, a comparative analysis of constitutional amendments and the recommendations of the Commission’s working group were prepared and it will also be available to the public. 
The new version of the AP23 includes more specific steps referring to the amendments to the Constitution in the scope of the activity 1.1.1.1. 

	2. In compliance with the Constitution, the prevailing AP23 and the Rule of Procedure of the NARS, there are nine steps suggested and leading to complying with the procedure for amendments to the Constitution
	Partially accepted
	The activity 1.1.1.1. has been specified through the steps stipulated in compliance with a regular procedure for amendments to the Constitution  (Article  203 of the Constitution of the RS  and Art. 142-149  of the Rules of Procedure of the NARS ), in order to comply with the procedure. There are 11 steps stipulated which serve the purpose of fulfilling this key activity, which also includes mandatory public hearings organized. 

	3. At the end of the activity 1.1.2.1. (now 1.1.2.7.) add the following,: „proposes amendments to the laws and bylaws and amends the bylaws within its own jurisdiction“
	Accepted in a modified form
	*Note: after adding the activities 1.1.2.1. thru 1.1.2.6. the activity numbers changed accordingly, 
The following text was added to the activity 1.1.2.7, and, by analogy, also for  1.1.2.8,   and it reads: 
„and initiates  with the competent Ministry amendments and supplements to laws and bylaws “
We are of the opinion that there is no need to write that the HJC/SPC „amends the bylaws within its jurisdiction“, because these bodies adopt/amend their own regulations autonomously, whenever they feel it is necessary to do so. 
Pursuant to the change made, the impact indicators were added for both activities: 1.1.2.7. and 1.1.2.8.: 
„Number of initiatives submitted to competent Ministry for amendments and supplements to laws and bylaws“.


	4. Add the following to the activity 1.1.4.1. : „the HJC  addresses a request for opinion to the Committees of the NARS and to the Government asking whether the Code of Ethics of Parliamentarians and members of the Government has been breached”
	This was not accepted, but a new activity was proposed in response to the transitional benchmark within the recommendation 1.1.5. (the same  transitional benchmark  is also valid for the recommendation 1.1.4)

	Sending a request for opinion to the Committees of the NARS and to the Government of the RS does not correspond to the requirement to establish a dialogue and a true mechanism sought by the transitional benchmark. The purpose-serving quality and functionality of such a request is questionable, same as what the HJC could do with the response received. Should it give comments, reply, upload it on its website, re-send a request…and what happens if it does not receive any response from the competent Committee of the NARS and the Government, what would the consequences and further steps be?
Therefore, within the recommendation 1.1.5., a new activity 1.1.5.1. was added with the idea of establishing a mechanism required by the transitional benchmark, that now states: 
„Establish a monitoring mechanism for full respect of judicial decisions and refraining from public comments on the work of courts by officials and politicians  through holding of periodic joint meetings and, always when appropriate, between representatives of the High Judicial Council, State Prosecutorial Council, National Assembly and the Government of the Republic of Serbia”

	5. The activity 1.1.5.1. – envisage establishing Ethical Committees of the NARS and the Government that would issue opinions under 1.1.4., at the request of the HJC.

	
	

	6. The Activity 1.1.6.1. – A proposal that the Convent should appoint its representative to the working group for amendments to the Constitution, judicial laws and other laws of importance for the work of the judiciary
	This exceeds the AP23 framework: who will the Chair of the competent Committee of the  NARS appoint to the working group for amendments to the Constitution, or representatives of line ministries, for that matter, when they establish working groups

	YUCOM (p.21)

	COMMENT
	ACCEPTED / NOT ACCEPTED
	REASONING 

	1. Amend the activity 1.1.1.1. so as to read: „Implementation of the procedure for amendments to the Constitution in compliance with the regular procedure for amendments to the Constitution“
	Accepted
	The Activity 1.1.1.1.   now reads:
„Implementation of the procedure for amendments to the Constitution in compliance with the regular procedure for amendments to the Constitution (Article 203 of the Constitution of the RS and Art. 142-149 of  the Rules of Procedure of the NARS ), which includes the following steps:“

	2. Envisage as a separate activity that, regarding the  new text of constitutional amendments, a joint opinion adopted by the VC and the consultative councils of judges and prosecutors shall be requested 
	Not accepted
	When preparing legal acts on amendments to the Constitution, one should take into account the opinions that Serbia already received from the VC on two occasions: in 2007 and in June 2018, respectively.
*CDL-AD(2018)011-e dated 25 June 2018
- Opinion on draft Amendments to the Constitutional Provisions on the Judiciary, adopted by the VC at its 115th Plenary Session (Venice, 22-23 June 2018)
* CDL-AD(2007)004 dated 19 March 2007
- Opinion on the Constitution of the RS adopted by the VC at its 70th plenary session (Venice, 17-18 March 2007) 
There is no obligation to submit the legal acts of the RS for opinion to other advisory bodies of the CoE.

	3. Rephrase the Activity 1.1.1.2. to read: „Preparation of a set of judicial laws with the Constitution....“
	The essence of the comment accepted 
	Activity 1.1.1.2. now reads: 
„ Work on harmonization of a set of judicial laws with new constitutional solutions, preparation of working texts on changes and supplements to the Law on Organization of Courts, Law on Seats and territorial Jurisdiction of Courts and Public Prosecutors’ Offices, Law on Judges, Law on Public Prosecutor’s Office, Law on High Judicial Council, Law on State Prosecutorial Council and Law on Judicial Academy and drafting a set of judicial laws...”

	4. Rephrase the indicator for the activity 1.1.1.2. to read: „First drafts of the set of judicial laws elaborated and a public debate opened in accordance with the regular procedure“
	The essence of the comment  accepted
	The indicator for the activity 1.1.1.2. now reads: 
„Working texts of amendments and supplements to the set of judicial laws elaborated and a public debate opened in accordance with the regular procedure (Law on Planning System) 

	5. Activity 1.1.3.1. should be rephrased to state specifically what the amendments to the law should refer to, clearly listing the guidelines for the direction to be followed.

	Accepted 
	Guidelines for the direction to be followed are listed, so that the activity 1.1.3.1. now reads:
„Adoption of the Law on the High Judicial Council which improves the election procedure of its members and introduces mechanisms of its institutional accountability, in accordance with the new constitutional solutions, especially in the part of:  
· determining conditions and improving procedure of  the election of High Judicial Council’s members from the rank of judges in the context of strengthening judicial independence;
· determining clear conditions for the election of Council`s members  who are not judges (from the rank of prominent lawyers);
· prescribing the responsibility of the members of the High Judicial Council for its work and establishing an institutional accountability mechanism”.

	6. They consider the activity 1.1.3.3. as a real turnaround in comparison to the preceding AP, which goes in the opposite direction, as far as complete budget control by judicial councils is concerned  
	Not accepted 
	The activity 1.1.3.3. now reads: 
„ Changes to the Law on High Judicial Council, the Law on Organization of Courts and the Law on Ministries, with the aim to delineate and specify the competences between the High Judicial Council, the State Prosecutorial Council and the Ministry of Justice in order to strengthen the judicial independence in organizational and budgetary performance, in accordance with the new constitutional solutions and the decision of the Constitutional Court number: IUo-34/2016 of 25 October 2018”.

	7. Consider bringing back/introducing new activities under the recommendation 1.1.5. – monitoring the implementation of adopted codes of ethics when commenting judicial decisions and actions. Namely, these have been adopted, but for the purpose of establishing track records it is necessary to keep the previous activities that refer to its application, so that the activities can be linked to fulfilment of the transitional benchmark.
	The essence of the comment  accepted
	Within the recommendation 1.1.5., a new activity 1.1.5.1. was added for the purpose of establishing a mechanism required by the transitional benchmark, so that now it reads: 
 “Establish a monitoring mechanism for full respect of judicial decisions and refraining from public comments on the work of courts by officials and politicians  through holding of periodic joint meetings and, always when appropriate, between representatives of the High Judicial Council, State Prosecutorial Council, National Assembly and the Government of the Republic of Serbia”.

	8. The recommendation 1.1.8. did not include a transitional benchmark 
	It is true that in the Council Reports there is no data on implementation of this activity, as well as that the EC did not stipulate a transitional benchmark in the scope of this recommendation. 
The Government of the Republic of Serbia issued a Decree on the rights of judicial officials and the employees in the judicial bodies and in the Administration for execution of criminal sanctions within the territory of the AP Kosovo and Metohija („Official Gazette of the RS“, number 95/17) which came into force on 26 October 2017. This Decree stipulates exercising special rights of judges and deputy public prosecutors at the Misdemeanour Court in Kosovska Mitrovica, Basic Court in Kosovska Mitrovica, High Court in Kosovska Mitrovica, Basic Public Prosecutor’s Office in Kosovska Mitrovica and High Public Prosecutor’s Office in Kosovska Mitrovica, and special rights of the personnel employed in judicial bodies. The Decree also stipulates exercising special rights of the employees in the Administration for executing criminal sanctions in the Penal-Correctional Institution in Kosovska Mitrovica, Penal-Correctional Institution in Kosovska Mitrovica at Istok, District prison in Gnjilane, District prison in Peć, District prison in Prizren, District prison in Priština and of the employees who have been transferred from the provisional institutions in Priština to the Administration for execution of criminal sanctions. Special rights include the right to a special pension and the right to health insurance. 
In the process of implementing the Brussels Agreement, in October 2017, 40 Serbian judges and 13 public prosecutors, in addition to 145 employees who had been employed in courts and prosecutor’s offices at the time were integrated into the judicial system of Kosovo and Metohija.
 

	ASSOCIATION OF PUBLIC PROSECUTORS AND DEPUTY PUBLIC PROSECUTORS OF  SERBIA (page 24)

	COMMENT
	ACCEPTED / NOT ACCEPTED
	REASONING 

	1. Within the results on implementing the recommendation 1.1.1. they propose to bring back the old stipulation from the AP23, so that it reads „at least 50% members from the ranks of judges and public prosecutors, respectively, elected by their peers“
	 Not accepted 
	The last sentence under the overall result of the implementation of the recommendation 1.1.1. now reads:
 “; their composition encompasses at least 50% of members from the ranks of judges and public prosecutors. Elected members of the High Judicial Council and the State Prosecutorial Council are elected by their peers and represent different levels of jurisdiction”. 


	2. Within the activity 1.1.1.1. it now seems that the Constitutional Act shall not be forwarded to the VC for opinion? 
	Is the Constitutional Act to be sent to the VC for opinion separately? The VC received the text of the Constitutional Act for giving its opinion on 25 June 2018.  

	3. Within the activity 1.1.1.2. envisage that the draft sets of judicial laws should be submitted to the VC for an opinion 
	Accepted
	The activity 1.1.1.2. has two steps envisaged, and it now reads:
“ -submitting a draft judicial legislation to the Venice Commission for their opinion
-further harmonization of draft laws with the opinion of the Venice Commission”


	4. Within the activity 1.1.1.5. , envisage that bylaws should be submitted to the VC for their opinion, and also envisage adopting of bylaws for election of new members of these bodies or for the work of the five-member commission?
	Not accepted  in the part related to submission of bylaws to the VC for their opinion
	There is no obligation to send bylaws of the RS to the VC or other advisory bodies of the CoE for their opinion.

It is true that some bylaws should be adopted at an earlier stage, but this shall be taken into account. 

	IMPARTIALITY AND ACCOUNTABILITY

	AUTONOMOUS WOMEN’S CENTRE (p. 24)

	COMMENT
	ACCEPTED / NOT ACCEPTED
	REASONING 

	1. Capacity building of the HJC  and the SPC is stipulated in terms of the number of trainings only, while monitoring of the manner in which  the acquired knowledge is implemented is not mentioned
	No comment
	No suggestion for a change

	JUDGES ASSOCIATION OF SERBIA (p. 25)

	COMMENT
	ACCEPTED / NOT ACCEPTED
	REASONING 

	1. Activity  1.2.2.6.should be deleted	
	Accepted, by rephrasing the activity 
	Activity 1.2.2.6. now reads:
 “Analysis, and in case the results of the analysis indicate the need, amending Code of Ethics for Judges, in terms of determining the principles of professional conduct and in line with the Opinion No. 3 of the Consultative Council of European Judges (SSJE), the Bangalore Principles of Judicial Conduct and Recommendation CM / Rec (2010) 12 of the Committee of Ministers to member states on independence, efficiency and accountability in the judiciary”.


	2. Activity 1.2.2.9. should be deleted since it has been implemented
	Not accepted 
	It has not been implemented, and it should remain. 
This refers to ethical committees of both judicial councils, after law amendments, through prescribing ethical committees as permanent working bodies (which is currently not the case).

	3. Activity 1.2.2.13. is ambiguous and should be specified more precisely
	Accepted
	Activity 1.2.2.13. now reads: 
 “Proactive approach of judges and the High Judicial Council in creation and monitoring of the Code of Ethics for Judges, through the promotion of ethical principles and professional behaviour rules”.


	4. Activity 1.2.2.18. is not needed, because functional immunity is regulated by the Constitution
	Not accepted 
	These activities entail from the recommendation in the Screening Report. Since, for the time being, we do not have a report from the judicial councils stating that the activity has been implemented in full or partially, we cannot delete it.  
Also, from the discussions with representatives of the Council of Europe, we believe there is room for their assistance in fulfilling these activities.

	5. The activity 1.2.2.19.  is not needed, because functional immunity is regulated by the Constitution
	Not accepted 
	

	YUCOM (p. 26)

	COMMENT
	ACCEPTED / NOT ACCEPTED
	REASONING 

	1. The recommendation 1.2.1. and  all issues related to activities referring to allocation of cases and oversight by the High Judicial Council and the State Prosecutorial Council
It is necessary to specify in more detail how would the High Judicial Council and the State Prosecutorial Council be in charge of supervising the automated allocation of cases
	Accepted
	All activities were reconsidered and specified in more detail in order to respond to the recommendation and the transitional benchmark , especially the activity  1.2.1.17., which states:
 “Establishment of a permanent working body of the High Judicial Council and State Prosecutorial Council in order to monitor the proper distribution of cases in the courts and public prosecutor's offices and their reporting on visits and conducted controls, in accordance with the program of visit”.


	2. Why was the working group deleted as activity stakeholder from the activities 1.2.2.3. and 1.2.2.4.?
	All activities from 1.2.2.3. thru 1.2.2.4. are repeated activities in  the current AP 1.2.2.4. and 1.2.2.5. 
The working group was deleted because we are of the opinion that a working group cannot be the activity stakeholder, while a line ministry that establishes the working group can be held accountable for the implementation of the activity. 

	3. For the activities 1.2.2.16. and 1.2.2.17. the comment refers to the indicators and the manner in which effective implementation of the rulebook on disciplinary accountability of judges and (deputy) public prosecutors are measured. 
Numbers are missing: e.g. number of procedures increased or number of heavy sanctions increased 
	Accepted 
	Within the activity 1.2.2.16. and 1.2.2.17. impact indicators were added, so that now it reads: 
 “Number of applications submitted

Number of initiated procedures

Number of cases completed by the determination of the judge's responsibility 

Statistics on the type of sanctions imposed”.


	PROFESSIONALISM/COMPETENCE AND EFFICIENCY

	ALUMNI CLUB OF THE JUDICIAL ACADEMY (Page 28)

	COMMENT
	ACCEPTED / NOT ACCEPTED
	REASONING 

	1. For the activity 1.3.1.1., in the first indented line, “several entry gates” should be deleted, and “develop unique entry gates for all categories of candidates”, should be added, instead.
	Not accepted 
	Our current proposal for the activity including a certain transitional period is in line with the recommendation of the Twinning Project which has been implemented together with the High Judicial Council and State Prosecutorial Council.
A one-of-a-kind entry exam will definitely be organized, and after that the candidates may opt for various programmes and types of programmes

	2. For the activity 1.3.1.1., they think that in the second indented line “specific training programmes” should be deleted, and keep developing the initial training, instead.

	Not accepted 
	This activity is also related to a certain transitional period, as explained in the reasoning under item 1. 

	3. They propose that an individual, tailor-made system approach to training of candidates should be developed, depending on their work experience, practice and performance in practice, according to the principle “equal for all, no privileges“
	Accepted
	This is exactly the purpose of the transitional period. 



	4. The last three comments/suggestions:
· Improve the entry exam
· Set the number of candidates strictly according to the number of vacant positions for judges and prosecutors determined by the HJC  and the SPC, and 
· Improve the continuous training curricula
	Accepted
	· Improving the continuous training through the activity 1.3.1.1.
· Improving the entry exam through the activity 1.3.1.1.
· Determine the number of candidates through the activity 1.3.1.3.

	AUTONOMOUS WOMEN’S CENTRE (page 30)

	COMMENT
	ACCEPTED / NOT ACCEPTED
	REASONING 

	1. They are of the opinion that the timelines set for all activities are unrealistic
	Accepted
	All the timelines have been revised and harmonized with other activities and deadlines

	2. Reasons for adopting a new Law on Mediation are not stipulated within the activity 1.3.6.15. 
	The IPA 2016 Project „Support to the SCC“ elaborates this issue in detail and its implementation is currently underway. 

	3.  The activity 1.3.7.6. refers to capacity building of the Ministry of Justice and judging by the indicators it is reduced only to the number of trainings held and the participants trained, while it is not stipulated how will the implementation of acquired knowledge be monitored
	Accepted
	Within the activity 1.3.7.6. a new impact indicator has been added, and it reads: 
“Evaluation of the trainings performed with respect to the performance assessment of the employees in the Ministry of Justice”.



	JUDGES ASSOCIATION OF SERBIA (page 32)

	COMMENT
	ACCEPTED / NOT ACCEPTED
	REASONING 

	1. For the activities 1.3.3.1., 1.3.4.1. and 1.3.5.1., they find the timelines and financial resources disputable, and propose a better classification of activities (chronology, contents, activity stakeholders) 
	Accepted 
	The timelines have been deleted and will be added subsequently, same as the part referring to financial resources (in addition to the Budget of the RS)

	2. For the recommendation 1.3.3. their suggestion is to add the following to impact indicators, namely:
· Number of cases per  100 000 inhabitants
· Number of cases per topic in court and per  judge
· Breakdown of expenses for functioning of the judicial network
· Structure of fundamental rights guaranteed by the Constitution, the violation of which has been determined by the Constitutional Court
· Structure of fundamental rights guaranteed by the ECHR, the violation of which has been determined by the ECtHR in cases against Serbia
	Not accepted 
	We are of the opinion that there is no reason to enhance the impact indicators by the suggested text, and that these are of influence (in addition to the stated ones), and that they do have an impact on courts network reform.
We are of the opinion that the High Judicial Council has the suggested information available and that they use it in everyday work, when they decide, for example, on the required number of judges or propose the funds for expenses related to judgements issued by the ECtHR.  

	3. For the activities 1.3.9.1. and 1.3.9.2., they are of the opinion that binding of the jurisprudence is not in line either with the screening recommendations, the judicial system of Serbia, or with international documents and therefore suggest to „analyze the attempts made so far to uniform the jurisprudence and the resulting outcomes” and that each judge should know the jurisprudence and take it into consideration. They propose to delete the change of the normative framework and binding jurisprudence in 1.3.9.1. and 1.3.9.2.
	Essentially, the comments were accepted
	Within the activity 1.3.9.1. and 1.3.9.2. “binding of the jurisprudence” has been deleted, and the following words were added, instead:
„taking into account the jurisprudence;“

	2. Within the activity 1.3.9.1., they are of the opinion that a part of the sentence from the preceding AP23 should be put back, namely: „having in mind the views of the VC“.

	Accepted
	Activity 1.3.9.1. has an addition, and it  now reads:
 “ Conduct analysis of the normative framework which regulates: the issue of taking into account of jurisprudence, right to legal remedy and jurisdiction for deciding on legal remedy; as well as publishing of judicial decisions and judicial reasoning taking into account new constitutional solutions and the views of the Venice Commission#.

	3. Within the activity 1.3.10.2., they are of the opinion that it is not clear on the basis of what analysis and what baseline will the new NJDS be adopted.
	Accepted
	The working text of the new 2019-2024 National Judicial Development Strategy was adopted by the working group in April 2019. 
The public debate is currently in progress at seats of the Appellate Courts. The Strategy also includes a part of the analyses on current situation and the outcomes of the implementation of the previous Strategy.

	WAR CRIMES

	AWC (page 36)

	COMMENT
	ACCEPTED / NOT ACCEPTED
	REASONING 

	1. With respect to the activities 1.4.4.5., 1.4.4.6. and 1.4.4.7., why are these inserted as new activities for war crimes when they refer to all victims and witnesses of all criminal offences, and not only to victims and witnesses of war crimes
	The statement is correct and reasonable.
However, we are of the opinion that these activities should also be added and that they do belong here due to the importance attached to them and mutual interconnections among strategic documents, primarily with Chapter 24 and with the National Strategy on the rights of victims and witnesses of crime for the period 2019-2025, with the accompanying Action Plan which is under preparation.

	HUMANITARIAN LAW CENTRE (pp. 36-46)

	COMMENT
	ACCEPTED / NOT ACCEPTED
	REASONING

	1. They deem that the OLD ACTIVITY 1.3.9.2 – „Establishing of clear rules for anonymization of court rulings in different legal fields prior to their publishing, relying on the rules of the European Court of Human Rights.“  Should not be deleted, because only the Appellate Court in Belgrade has the Rulebook, while the High Court in Belgrade does not have a rulebook on the minimum anonymization of court rulings and it should adopt it.
	Not accepted
	The Ministry of Justice and the Supreme Court of Cassation (the SCC) were indicated as the activity stakeholders for 1.3.9.2 in the AP23. 
In line with the reporting on the implementation of the activities from the AP23, it is indicated that this activity has been fully implemented and as such it was deleted. 
Namely, the Supreme Court of Cassation carries out anonymization in line with the Rulebook on Replacement and Omission (anonymization and pseudonymization) of Personal Data in Court Rulings as of 1 January 2017 and, as of 1 April 2018, all the four Appellate Courts as well. 

	2. For the activities 1.4.1.1 and 1.4.3.1 they propose that the representatives of the CSOs should also join in the work of the working body of the Government of the RoS.
	Agreeing (see the reasoning)
	According to the Strategy for War Crimes Processing for 2016-2020, in the part: Monitoring Mechanism, it has been envisaged to form a working body of 12 members, by the decision of the Government. On the occasion of nomination of the members of the working body, care shall be taken of the representation of all the relevant institutions in the area of war crimes processing, the Negotiating Group for Chapter 23, the academic community and the civil society organizations. 
So, this is the obligation under the actual Strategy the implementation of which is to be monitored

	3. The proposal is to insert a new activity, in order to envisage that the working body for monitoring of the Strategy for War Crimes Processing meets every 6 months, the meetings also to be attended by representatives of the CSOs
	Agreeing (see the reasoning)
	According to the Strategy for War Crimes Processing for 2016-2020, in the part on the Monitoring Mechanism, the following is envisaged:
„The working body for the monitoring of the implementation of the Strategy will organize regular meetings twice a year with the representatives of all the subjects involved in the processing of war crimes, monitoring of the war crimes proceedings and the area of transitional justice. Those are: the judges of the war crimes department, the employees in the Office of the War Crime Prosecutor, the Service Tracking down War Crimes, the Ministry of Justice, the Ministry of the Interior, the Unit for the Protection, as well as other interested organizations“.
So, this is the obligation under the actual Strategy the implementation of which is to be monitored

	4. To reconsider the OLD ACTIVITY 1.4.1.4 „Discussion on the Prosecutorial Strategy.....“.  
They deem that it is necessary to define the activity that will be related to the „monitoring of the implementation of the Prosecutorial Strategy“ bearing in mind that the same was adopted on 4 April 2018. 
They propose that  the activity stakeholder should be the Working Body of the Government of the RS referred to in 1.4.1.1 and 1.4.3.1, and to envisage reports on the implementation of the Prosecutorial Strategy
	Accepted
	We have deleted the activity 1.4.1.4 as the implemented one, bearing in mind that the Prosecutorial Strategy for the Investigation and Prosecution of War Crimes in the Republic of Serbia 2018 – 2023 has been adopted. 
But, the activity 1.4.3.3 is envisaged, which reads: 
„Monitoring of the implementation of the Prosecutorial Strategy for the Investigation and Prosecution of War Crimes in the Republic of Serbia 2018 – 2023“
The Prosecutorial Strategy for the Investigation and Prosecution of War Crimes in the Republic of Serbia 2018 – 2023 envisages the mechanism for the monitoring of the implementation and the method of reporting and, therefore, within the activity 1.4.3.3 the activity stakeholders and the method of reporting or indicators of results are actually envisaged, to wit:
„The War Crimes Prosecutor and collegiate body of the Office of the War Crimes Prosecutor are responsible for the implementation of the Prosecutorial Strategy. “ 
„Supervision over the implementation of the Strategy, in line with the National Strategy for War Crimes Processing, will be shall be exercised through quarterly reports to the Republic Public Prosecutor's Office, and to the Council for the implementation of the Action Plan for Chapter 23.“

	5. For the OLD ACTIVITIES 1.4.1.7 and 1.4.1.8, which have been deleted, they deem that within these activities it is necessary to envisage / prescribe the criteria for screening of the candidates for employment in the Service Tracking down War Crimes (the STWC) related to their engagement during armed conflicts, i.e. to ensure that the persons who in any capacity participated in armed conflicts do not work in this Service
	Not accepted
	The activities 1.4.1.7 and 1.4.1.8 have been deleted as fully implemented, taking into account the report on the implementation of the AP23 up to now. 
The actions defined within the above activities are carried out, regularly and as required, so that the actions of the Office of the War Crimes Prosecutor and the Service Tracking down War Crimes in concrete cases are defined within the joint investigation teams and in compliance with the established work procedures (March 2018). Regular holding of meetings between the War Crimes Prosecutor, the acting deputies and the representatives of the Service Tracking down War Crimes has been established, with the aim to investigate war crimes, detect the offenders and their arresting, as well as collection and systematization of material and other evidence. 
The capacities of the Service Tracking down War Crimes within the MoI of the RoS are adequately filled and continuously improved, and in compliance with the requirements that are prescribed for employment of civil servants in the RoS.

	6. For the activity 1.4.1.4 it is necessary to envisage continuous improvement of the Website of the OWCP.... , and they propose the specific sections that need to be improved 

	Accepted, but without specifying the sections that should be improved, because there is always the threat that some of them will be left out or that it will be necessary to add a new one. 
	The activity 1.4.1.4 now reads: 
„Continuous improvement and regular updating of the Website of the Office of the War Crimes Prosecutor, in order to enable the public to follow when and what activities are carried out by the Office of the War Crimes Prosecutor related to concrete criminal charges.“
This is related to the entire Website of the OWCP and there is no reason to specifically specify individual sections. 

	7. For the activity 1.4.1.5 they deem that it should be necessary to specify that the OWCP is to publish the report, once a year, related to all the criminal indictments in the reporting period and their presentation at a press conference
Note: This is the old activity 1.4.1.10. 
	Accepted
	The obligation of the government authorities is anyway to make annual reports on their work (and always when this is required), but due to the importance that this report has and should have, the activity 1.4.1.5 has been reformulated so that it now reads:

„Publishing of reports of the Office of the War Crimes Prosecutor, in line with the in advance established methodology for reporting, which are available to the public, and which contain what has been done with respect to all the criminal indictments in order to examine and present whether all the indictments for war crimes have been adequately investigated.“


	8. For the activity 1.4.2.1 they deem that it should precede the procedure of making of conclusions (because the same were not made after the Conference held, which was defined in the old AP23, the activity No. 1.4.2.2) and related to this the question arises as to how the OWCP will monitor their implementation, when the same were not made?
They deem that those conclusions should be available and posted on the Website of the Ministry of Justice. 
The old activity 1.4.2.2 read:
„Publishing of the conclusions from the Conference and monitoring of their implementation“.

	The activity has been completely revised bearing in mind the second regional conference which was held in May 2019. 
	The activity 1.4.2.1 now reads:

„Publishing and follow up the conclusions from the Conferences organized in the region with reference to proportionality of sentences and a sentencing policy in line with international criminal law standards“



	9. For the activity 1.4.3.1 it is necessary to reinstate the „Working Body of the Government of the RoS“ as the activity stakeholder
	Accepted
	For the activity 1.4.3.1, the activity stakeholder now reads:

„The working body of the Government of the RoS the members of which are the representatives of all the institutions that have jurisdictions in the area of war crimes and the academic community, the representative of the professional public and the civil society organizations
The Government of the RoS“


	10. OLD ACTIVITY 1.4.3.2. 
They deem that it is necessary to envisage the adoption of the Action Plan for the implementation of the Prosecutorial Strategy for the Investigation and Prosecution of War Crimes for 2018-2023. 
	Not accepted to single out as a separate activity the adoption of the Action Plan for its implementation. In addition, as the activity 1.4.3.3, it has been envisaged to monitor the implementation of the Prosecutorial Strategy
	Within the activity 1.4.3.3 it is provided for the monitoring of the implementation of the Prosecutorial Strategy for the Investigation and Prosecution of War Crimes for 2018-2023.

The Prosecutorial Strategy is based on the Action Plan for Chapter 23, the National Strategy for War Crimes Processing and the Completion (Exit) Strategy of the ICTY and harmonized with these documents.
The adoption and efficient implementation of the Prosecutorial Strategy for the Investigation and Prosecution of War Crimes in Serbia will contribute to the progress of the Republic of Serbia in the processing of war crimes and resolving of the challenges specified in the National Strategy for War Crimes Processing, in compliance with the Action Plan for Chapter 23 and the National Strategy for War Crimes Processing, as well as with the Constitution and the jurisdiction of the prosecutor's office prescribed by the law.


	11. For the activity 1.4.3.5 they deem that it should be tied to the activity No. 1.4.1.5.
	Accepted (and we did not repeat the same in the AP)
	See the reasoning for the activity 1.4.1.5 (No. 7).

	12. For the OLD ACTIVITY 1.4.4.1 they deem that it is necessary to formulate amendments of Article 102 paragraph 5 of the Criminal Procedure Code (the CPC), as well as to adopt the Protocol on Acting in Cases of Threats to Witnesses in War Crime Cases


	Accepted
	The activity 1.4.4.1 is also in compliance with Objective 1, within point 2. Protection of witnesses and victims, the National Strategy for War Crimes Processing, which reads: 

„Improved normative framework for efficient functioning of the system of witness protection in the war crime proceedings in the RoS“ and the activity „Sectoral working group of the Ministry of Justice shall make the analysis of the court practice in the application of Article 102 of the Criminal Procedure Code, as well as the analysis of the provisions and results of the so far implementation of the Law on the Protection Programme for Participants in Criminal Proceedings and formulate conclusions and recommendations concerning the need for possible amendments of this Law or supporting bylaws for the purpose of improvement of the protection system, and with the aim to establish the need to amend the Law in order to better protect the injured and witnesses“.

Consequently, the activity 1.4.4.1 remained and it reads:

„Analysis of the so far practice in the application of Article 102 paragraph 5 of the Criminal Procedure Code in the direction of  identification of the existing requirements for amendment of the Article and better protection of witnesses, as well as the analysis of the provisions and results of the so far implementation of the Law on the Protection Programme for Participants in Criminal Proceedings and to formulate conclusions and recommendations concerning the need for possible amendments of the Law or supporting bylaws in order to improve the protection system“

The activity 1.4.4.1 stakeholder has been envisaged to be: 

„The sectoral working group formed by the Ministry in charge of judicial affairs, the members of which shall be the representatives of the Ministry in charge of judicial affairs, the Office of the War Crimes Prosecutor, the High Court in Belgrade – the War Crimes Department and the Ministry of the Interior – the Witness Protection Unit“.

Also, as note, the RPPO produced and distributed, in February 2017, the Communication Manual for public prosecutor's offices on communication with witnesses and the injured, as well as a new brochure on the Services for Information and Support, which contains basic information and contact data on all the Services in public prosecutor's offices. 


	13. The proposal to prepare amendments of the Law on the Protection Programme for Participants in Criminal Proceedings by which it will: .... and which are related to the activity No. 6.11.2.5 from Chapter 24
	Accepted
	See the reasoning for the activity 1.4.4.1, which now reads: 

„Analysis of the so far practice in the application of Article 102 paragraph 5 of the Criminal Procedure Code in the direction of  identification of the existing requirements for amendment of the Article and better protection of witnesses,  as well as the analysis of the provisions and results of the so far implementation of the Law on the Protection Programme for Participants in Criminal Proceedings and to formulate conclusions and recommendations concerning the need for possible amendments of the Law or supporting bylaws in order to improve the protection system“

Note: This activity follows the  activity from the National Strategy for War Crimes Processing for 2016-2020


	14. For the activity 1.4.4.4 to include in the Rulebook of the MoI on Job Systematization special criteria for employment in the Unit for Protection of Participants in Criminal Proceedings
	Not accepted
	See the reasoning in point 5.

	15. For the OLD ACTIVITY 1.4.4.4.- to reinstate the activity that is related to the systematization in the OWCP related to employment of the necessary number of psychologists
The old activity 1.4.4.4 read:
„Amendment of the job systematization of the Office of the War Crimes Prosecutor and employment of psychologists to deal with victims and witnesses when there is a need (in line with the Prosecutorial Strategy)“ 

	Accepted
	Implementation of this activity was related to the production and adoption of the Prosecutorial Strategy for the Investigation and Prosecution of War Crimes in the RoS.
	
The activity 1.4.4.4 now reads:

„Filling of vacancies for psychologists who would deal with victims and witnesses when there is a need, in compliance with the implementation of the Prosecutorial Strategy for the Investigation and Prosecution of War Crimes in the RoS“


	16. For the activity 1.4.4.6 (in conjunction with 1.4.4.5) they propose an addition in the activity at the end of the sentence, and it reads: „particularly stronger procedural guarantees for victims of war crimes“
	Accepted
	The activity 1.4.4.6 now reads:

„Full implementation and regular monitoring of the implementation of the National Strategy on the Rights of Victims and Witnesses with the accompanying Action Plan, particularly in the implementation of stronger procedural guarantees for war crime victims and witnesses.“


	17. Proposal to add a new activity, which would read:
„Provision of training courses for judges, public prosecutors and police officers on the topic of the implementation of minimum standards related to the rights, support to and the protection of victims in compliance with Article 25 of the Directive 2012/29/EU”
	Accepted
	The activity 1.4.4.10 now reads:

„Provision of training courses to judges, public prosecutors and police officers on the topic of implementation of minimum standards related to the rights, support to and the protection of victims in compliance with Article 25 of the Directive 2012/29/EU“

	18. To add a new activity, which would read:
„Amendment of the Court Rules of the High Court in Belgrade“, in order to prescribe certain powers to the employed psychologist from the Service for Assistance and Support to the Injured
	Not accepted
	There is no Court Rules of the High Court in Belgrade. 

	19. Proposal to add a new activity 1.4.4.9, which would read:
„Signing of the regional protocol on cooperation in the support to witnesses and victims with Croatia, B&H, Kosovo and Montenegro. “
	Not accepted
	From the report on the implementation of this activity it is clear that regional cooperation is taking place in the region, that the OWCP „remains committed to the cooperation with the competent prosecutor's offices of the countries in the region. After a series of bilateral meetings held in the course of IV quarter of 2017, on 30 January 2018, in Sarajevo, the second in a row regional consultations of the representatives of all the prosecutor's offices from the region were held: the Prosecutor's Office of B&H, the State Attorney's Office of the Republic of Croatia, Supreme State Prosecutor's Office of Montenegro and the OWCP of the RoS. The above meetings, or consultations are held within the regional project "Enhancing Regional Cooperation in Processing of War Crimes and the Search for Missing (2017–2019)“, which is implemented with the support from the UNDP. At regional consultations, the main directions of cooperation are agreed upon while, at bilateral meetings, information is exchanged and cooperation is coordinated in concrete cases. Also, the OWCP endeavours to respond to the requests for assistance of the prosecutor's offices from the region within the shortest possible time“.


	YUCOM (p. 47)

	COMMENT
	ACCEPTED / NOT ACCEPTED
	REASONING

	1. Within the activity 1.4.1.1, monitoring of the implementation of the National Strategy for War Crimes Processing, to also add drawing up of the plan of implementation and reporting on the implementation
	Agreeing
	See the reasoning under 2 and 3 for the Humanitarian Law Centre (the HLC) and the part on war crimes

	2. For the OLD ACTIVITY 1.4.1.2- they propose that the activity remains in the amended form, by further defining the capacity building of the OWCP and their functioning in the full capacity
	Accepted
	The activity 1.4.4.4. has been added, which now reads:

„Further capacity building of the OWCP-TRU and filling of vacancies of a psychologist in the OWCP who will deal with victims and witnesses when a need arises, in line with the implementation of the Prosecutorial Strategy for the Investigation and Prosecution of War Crimes in the RoS“


	3. Within the activity 1.4.1.3 they propose to add as the indicator:
„The established programme (curriculum) for the initial training in the specified areas for the newly elected and newly employed at the posts that are related to war crimes“
	Accepted
	The indicator for the activity 1.4.1.3 now reads:
„The training courses in the area of international criminal law are provided continuously in line with the curriculum that was defined in advance.
The established programme (curriculum) for the initial training in the specified areas for the newly elected and newly employed at the posts that are related to war crimes“


	4. Within the indicators for the activity 1.4.1.5 they propose to add that the reporting is done „in line with the established methodology of reporting“.
	Accepted
	The indicators of the results for the activity 1.4.1.5 now read:	

„The established methodology for reporting
Published Report of the Office of the War Crimes Prosecutor (the OWCP) on the activities related to all the criminal indictments as of 2005, with the focus on cases related to high-ranking officers.
Annual reporting by the OWCP related to all the criminal indictments in the reporting period, in line with the established methodology for reporting
Presentation of the Annual Report of the OWCP at a press conference“ 


	5. They propose to add as a new activity „Drafting of the methodology of making of reports the OWCP“
	Not accepted
	There is no room to insert this as a new activity, because the same is within 1.4.1.5 already accepted as required (both through the activity and through the indicator of results). 

	6. For the activity 1.4.2.1- same as the HLC. Conclusions from the conference.....
	Accepted
	See the reasoning in point 8 of the HLC in the part on war crimes

	7. For the activity 1.4.3.1 they propose amendment of the indicators, so that they read:
„the number of made QUARTERLY reports ....„
„Positively evaluated findings from the Report by the EU and CSOs that prepare alternative reports“
„the number of recommendations for the improvement of the proceedings“
	Accepted
	The indicators for the activity 1.4.3.1 now read:
„The number of made quarterly analyses on the implementation of the National Strategy for War Crimes Processing
The number of recommendations for the improvement of the proceedings 
Positively evaluated findings from the Reports by the EU and the CSOs that prepare alternative reports“

	8. Within the recommendation 1.4.3 they deem that it is necessary to develop a series of activities to be related to the improvement of investigations in the cases against high-ranking suspects, cooperation with the ICTY/MICT on the occasion of taking over evidence both from the record office of the court and from the prosecutor's office
	In order to respond to the transitional benchmark 
	

	9. The question is why the new activities 1.4.4.5, 1.4.4.6 and 1.4.4.7 have been added here bearing in mind that the specified activities are related to the treatment of victims and witnesses in all the criminal proceedings, not only in war crimes related ones.
The activities should be developed that are related concretely to the protection of victims and witnesses in war crime cases
	The statement is correct and understandable. 
However, we deem that there is room to add there the activities as well due to the importance they have and due to the mutual interconnectedness of strategic documents, first of all with Chapter 24 and with the National Strategy on the Rights of Victims and Witnesses of Criminal Offences for the period of 2019-2025, with the accompanying Action Plan which is being prepared




	


HIGH JUDICIAL COUNCIL

	A general remark is that the AP23 starts from the concept whereby the Constitution has been amended, in the part that is related to the judiciary, in the manner envisaged by the fourth version of Draft Amendments of the Constitution of the RoS, as if it is a completed activity; in parts they are proposing amendment of the text of the recommendation and the transitional benchmark, which is not possible

	1. Within the results of implementation of the recommendation 1.1.1, in the first sentence, after „The new Constitution has been adopted and judicial laws have been harmonized with it .... TO ADD: „in the process in which the representatives of the judiciary and the profession were also actively and on equal footing involved“
	Accepted 
	The text of the Results of implementation of the recommendation now reads:
„The new Constitution has been adopted and judicial laws have been harmonized with it, in the process in which the representatives of the judiciary and the profession were also actively and on equal footing involved, who,.....:“

	2. Within the results of implementation of the recommendation 1.1.1 instead of the words: „maximally limiting the influence of the legislative and the executive powers in the procedure of selection, proposal, election, transfer and termination of office of judges, presidents of courts and (deputy) public prosecutors, the following is to be written: „The National Assembly shall not participate in the work of the most important judicial bodies (except for exclusively its declaratory role), and neither the executive power in the procedure of  proposing, election, transfer and termination of office of judges, presidents of courts and (deputy) public prosecutors.“
	Not accepted
	

	3. Within the results of implementation of the recommendation 1.1.1, in the second sentence, after the word „guarantee“, the following is to be inserted: „to all the candidates – without discrimination - on the basis of known, clear and transparent general and special requirements, entry into the judicial system based on objective criteria, fair procedures of selection, open to all the candidates of adequate qualifications and transparent from the angle of professional and general public.
	Partially accepted
	Now the second sentence reads:
„the Constitution and judicial laws guarantee to all the candidates without discrimination entry into the judicial system based on objective criteria, fair procedures of selection, open to all the candidates of adequate qualifications and transparent from the angle of professional and general public.“

	4. In the last sentence in the result of the implementation of the recommendation 1.1.1, in the part „roles of the HJC and the SPC“ instead of the formulation that the roles of the HJC and the SPC in the „governing of the judiciary“ are to be strengthened, there should read that the HJC shall become in the proper meaning of the word with respect to the HJC the guarantor of independence of courts and judges and independent and autonomous highest judicial and administrative body and, with respect to the SPC, in future probably the HPC, i.e. that the SPC shall become the body that guarantees and  ensures independence of prosecutor's offices and prosecutors. After that, the words „control of the work of the judiciary“ should be omitted, because the word control may imply that the HJC might interfere with the independence and autonomy of courts and judges in handing down concrete decision, which is inadmissible from the aspect of contemporary and the EU positions on the judiciary
	Not accepted
		

	5. For the recommendation 1.1.1, in the part: Impact Indicator, point 3, they propose that instead of the words „with adequate financial resources“ the following words are added: „The state has ensured that courts and judges have the funds necessary for proper carrying out of their duties, and particularly for hearing within a reasonable time“.
	
	

	6. For the activities from 1.1.1.2 to 1.1.1.5 to envisage a longer deadline for implementation, e.g. the first or the second quarter of 2020.  
	Accepted
	The deadline is shifted for: 
· 1.1.1.2 - III and IV quarters of 2020
· 1.1.1.3 - IV quarter of 2020
· 1.1.1.4 – II quarter of 2021
· 1.1.1.5 – III quarter of 2021

	7. Within the recommendation 1.1.2 „The text of the transitional benchmark“, should be partly amended, so that the same reads:
Serbia is continuing (instead of: establishing) the work on the path of implementation of the fair and transparent system that is based on the evaluation of the work when promoting judges and prosecutors (the following is deleted as unnecessary: including employment, which is probably the consequence of the inappropriate term from the screening: placement to a lower post)
	Not accepted
	It is not possible, because we cannot have influence on the text of the transitional benchmark or the recommendation from the screening

	8. For the activity 1.1.2.1 they deem that the deadlines that are now set are unrealistic and that it should be stipulated: III and IV quarters of 2020
	Accepted
	The new deadline has been established and it now reads:
„III quarter of 2021“

	9. To reformulate the recommendation 1.1.3 with respect to the precise definition whether the budget is related only to the budget necessary for the operation of the HJC or to the judicial budget
	Not accepted
	

	10. For the recommendation 1.1.4 – they deem that, in the text, the transitional benchmark should be underlined (after the words „officials and politicians“ – „which is expressly inadmissible in cases of violation of the presumption of innocence“.
	Not accepted
	The text of the recommendation cannot be changed

	11. For the activity 1.1.4.1 (now 1.1.4.3) they propose that the impact indicator is changed so that it reads: „The Report on the actions of the HJC related to a possible existence of political influence on the work of the judiciary“, because they deem that this is not only to do with the number of reports and addresses
	Accepted
	The indicator for the activity 1.1.4.3 now reads:
„The Report on the actions of the HJC related to a possible existence of political influence on the work of the judiciary“

	12. For the recommendation 1.2.1 The text of the transitional benchmarks is to be precisely defined and read: Serbia is integrating (instead of establishing!) a coherent procedural framework (because that system has been basically implemented for a relatively long time in our courts) and is establishing the necessary ICT alarms that ensure allocation of cases by random method in all the courts and prosecutor's offices and that the HJC and the SPC have the tools to monitor allocation of cases by random method.
	Not accepted
	We cannot amend the text of the transitional benchmark, see once again the English text of the transitional benchmark

	13. For the recommendation 1.2.1 in the Results of implementation of the recommendation the word: „inspection“ should be deleted
	Not accepted
	It is the result of the work on the Twinning Project with the EU and it emanates from the actual Recommendation

	14. For the activity 1.2.1.11 they deem that the deadline ,,continuously, starting from the Ist quarter of 2019“ is unrealistic, and there is also the lack of coordination with the activity 1.2.1.6.  ,,Amendment of the Law on Judges in the part that is related to the allocation of cases at random, for the purpose of implementation of the Programme for Valuation of Cases by Weight (weighing of cases) for which the deadline is determined to be IV quarter of 2019 and the activity 1.2.1.5, implementation of the programme for valuation of cases by weight in all the courts and prosecutor's offices of the RoS, for which the deadline is determined to be IV quarter of  2020.
	Accepted
	The deadline will be harmonized

	15. For the activity 1.2.1.13 it is unclear why IPA 2016-GIZ was specified as the source of the funds for the activity „training of judicial and prosecutorial assistants in the work in preparatory departments – on weighing of cases“, when the project is in question to support the High Judicial Council, which does not have any jurisdiction over the assistants
	Not accepted
	But the project is to do with the implementation of the methodology to the entire Serbia, and thereby (at least every project up to now included it) it also implies the training of the people working on such tasks

	16. For the activity 1.2.2.6 the formulation should be taken care of bearing in mind the need for delimitation between the disciplinary accountability and the ethical principles
	Accepted
	The path that is followed is the delimitation between the disciplinary accountability and ethical principles, and the activities should be formulated in these terms and, consequently, the activity was actually formulated in these terms

	17. For the activity 1.2.2.13 to add as the impact indicator: „through organization of seminars, round tables, workshops, etc. for the purpose of presentation of examples of  non-ethical conduct from the practice“
	Accepted
	The indicators for the activity 1.2.2.14 now read:
„Judges and members of the High Judicial Council proactively participate in the creation and monitor the implementation of the Code of Ethics for Judges, through organization of seminars, round tables, workshops, etc. for the purpose of presentation of examples of  non-ethical conduct from the practice“

	18. For the activity 1.3.1.1they deem that the following words should be deleted ,,a number of points of entry“ and that it should be envisaged to improve the system of a single point of entry for admission in the Judicial Academy. All the candidates should have the same entrance examination, and thereafter undergo different (special) forms of training depending on their previous working experience.
	It was reviewed but it is a part of the transitional period and as such it should remain. 

	19. For the activities 1.3.9.1 and 1.3.9.2 – The concept is disputable, which leads to the obligatory quality of court practice, due to which the HJC is in favour of a systemic solution whereby the Supreme Court of Serbia should standardize the court practice by its decisions. Therefore, within the activities 1.3.9.1 and 1.3.9.2, they propose to delete the word „OBLIGATORY QUALITY“
	Accepted
	Within the recommendations 1.3.9.1 and 1.3.9.2, the words were included: „shall take into consideration“ (instead of the obligatory quality)
At any rate, this part is in compliance with the CCJE opinion No. 20 of 2017 and it should be seen as to how it is possible to implement the positions of the CCJE in the national legislation

	

STATE PROSECUTORIAL COUNCIL

	1. In point 1.1.1 the following is stipulated: „ minimum 50% of the members from the ranks of judges, or public prosecutors. Electoral members of the High Judicial Council and the High Prosecutorial Council from the ranks of judges and public prosecutors shall be elected by their peers“. 
Proposal: To retain the solution from the Action Plan in the part in which it was stipulated that within the judicial councils there should be „minimum 50% of the members from the ranks of judges, or prosecutors, elected by their peers“.
	
	This formulation should be reviewed again.

	2. To add that the opinion of the Venice Commission (the VC) will also be sleeked for the Constitutional Law and for the laws (the activities 1.1.1.2 and 1.1.1.4)
	Partially accepted for the laws
	

	3. The activity 1.1.1.6 is to be supplemented so that the bylaws are also to be sent to the VC for opinion
	Not accepted
	There is no obligation to send bylaws to the VC or to any other body of the CE for opinion 

	4. In point 1.1.2 it is stipulated: „assignment to a court/prosecutor's office of a lower level“. Is a new disciplinary sanction introduced in this way?
	
	This is the text of the recommendation and it cannot be changed.

	
BAR ASSOCIATION OF SERBIA

	· A general remark is why law practice is not a part of the AP23 in the negotiations for accession, or why legal aid and normative regulation of law practice are discussed within Chapter 3. 
· The first election of judges should remain within the competence of the NARS and, the HJC and the SPC should decide on the issue of further promotion
· The initial training at the JA will aggravate access to the judiciary by the candidates from the law practice, because the JA has not demonstrated the required capacities for the provision of the initial and continuous training of judicial office holders
· It is necessary to establish a new network of courts, because the present one does not correspond to the actual needs of the citizens, and to take into account the balanced workload of judicial office holders, then by employing a sufficient number of assistants, by enhancing accountability and their sanctioning
· The judicial office holders are not sufficiently competent and they often exceed the framework of their respective competences
· In e-Judiciary, it should be reviewed as to whether all the participants in the proceedings can use the proposed technologies in their work
· The jurisdiction of the HCC outside the adjudication is unconstitutional and requires that the HCC standardizes the court practice through effective legal remedies and through the exercising of the judicial authority in a concrete case




